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l. INTRODUCTION

1. The Government of the Republic of Poland ("the Government") have the honour of
submitting to the European Court of Human Rights their request for referral to the Grand Chamber
of the present case concerning the application filed by Ms Alicja Tysiac ("the applicant"). The

present case originates in an application (No. 5410/03) to the European Court of Human Rights
(“the Court™), which was introduced on 15 January 2003.

2. Having analysed the Court’s judgment of 20 March 2007, the Government hereby

submit a request for referral of the present case to the Grand Chamber, in accordance with
Article 43 § 1 of the Convention.

3. The Government wish to reiterate its preliminary objection to the consideration of the
case on the grounds that the applicant has failed to exhaust the available domestic remedies.
Should the Court consider otherwise, the Government submit that Article 8 of the

Convention is not applicable in the case at hand, and in any case — there has been no
violation of Article 8 of the Convention.

Il. Justification of the Government’s request for referral

1. Introductory remarks

4. The judgment rendered by the Fourth Section of the Court is not unequivocal and can
be interpreted in either a broad or narrow manner.

5. The narrow interpretation is reflected in particular in § 104 of the judgment, wherein it was
stated that “it is not the Court’s task in the present case to examine whether the Convention
guarantees a right to have an abortion”, as well as in § 108. According to this interpretation of the
judgment, a breach of the Convention was found due to the lack of a review procedure
(a preventive measure), which would enable the determination whether in a given case the
preconditions for termination of pregnancy in the situation of a threat to the mother’s health are
present. As an example of such a mechanism the Section points to the appeals procedure - to be
followed in the case where a disagreement arises between the doctors or between the pregnant
woman and the doctor (§ 119 read in connection with §§ 86 and 87). The lack of such a procedure

was held to amount to a violation of the woman’s right to protection of private and family life,
guaranteed under Article 8 of the Convention.

6. However, the Court’s judgment can also be interpreted in a broad manner. A substantive
adjudication on the existence of the “right to abortion” under the Convention can be discerned in
the judgment of 20 March 2007. This wider interpretation is evidenced in various parts of the
judgment (e.g. §§ 116, 121), as well as in the dissenting opinion of Judge Borrego Borrego. Also
Judge Bonello points to the possibility of adopting such a broad interpretation.

7. In both interpretations important questions arise justifying a request for referral of the case
to the Grand Chamber. The referral request is admissible in this instance because it raises serious
issues of general importance, as well as questions affecting the interpretation and application of
the Convention. These issues are specified in detail in the latter part of the request.

8. Already the first (narrow) interpretation of the judgment gives rise to the serious question of
whether — and for what reasons — the positive obligations of the State, flowing from Article 8 of



the Convention, may require that procedures be established for preventive control of the
application of regulations on the admissibility of abortion in the situation where a woman’s health

is endangered, where a disagreement arises between the doctors’ diagnoses or between the
opinions of the woman and her doctor.

9. In the view of the Government, Article 8 of the Convention does not compel the States
Parties to establish appeals procedures for doctors’ opinions which are required for access to

medical care in general, or specifically for access to abortion where the mother’s health is
endangered.

10. In accordance with Article 4a § 5 of the Act of 7 January 1993 on Family Planning,
Protection of the Human Foetus, and Conditions Permitting Pregnancy Termination (hereinafter:
“the 1993 Act”), in the wording given to it by the Law of 30 August 1996, a discrepancy in the
medical diagnoses on the existence of the precondition of the threat to the woman’s health cannot
hinder the possibility of terminating a pregnancy — one opinion of the competent specialist suffices
for performing an abortion. The judgment of the Fourth Section of the Court is thus based on an
erroneous finding with regard to Polish law: in § 121 indent 2 (also § 140) of the judgment it is
asserted that two concurrent medical opinions are required to perform an abortion. Hence, in this

respect the findings made by the Fourth Section are inconsistent with §§ 38 and 39 of the
judgment.

11. The issues dealt with by the Fourth Section of the Court concern the relationship
between the right to life (art. 2 of the Convention), the right to respect for private and family
life (art. 8 of the Convention) and the autonomy of the States Parties to the Convention in
regulating the issue of admissibility of abortion. This is a much debated subject all over the
world and the Court’s decision could have more than a secondary influence on this debate, even
outside Poland. In fact, the judgment of the Fourth Section has already led to lively discussions in
many other European countries. This has been demonstrated by the various articles which have
appeared in the international press, such as for example “The Guardian” and “Le Monde” of
21 March 2007, and “Le Figaro” of 29 March 2007.

12. There is no consensus amongst the societies of the Member States of the Council of
Europe on the issue of abortion. There is no agreement on the question whether — and to what
extent — abortion should be allowed or on the question of the procedure to be applied for the
determination whether a pregnancy should be terminated. Hence, the Court’s adjudication of his
matter is crucial for the legal orders of all the State Parties, and in particular for those countries
which — as is the case for Poland — do not have a review procedure with respect to medical
diagnoses concerning the existence of preconditions for the termination of pregnancy, the creation
of such a procedure being encouraged by the Fourth Section of the Court.

13. A heated debate on the relationship between the right to life of an unborn child and the
right to respect for private and family life of the pregnant woman is also taking place in Poland.
The Court took note of this in its judgment of 20 March 2007 by stating that “the issues involved
in the present case have given rise to a heated and ongoing legal debate in Poland” (§ 159). Hence,
a final adjudication of this matter would also prove crucial for the ongoing debate within Polish
society. The Government also note the dissenting opinion of Judge Borrego Borrego who found
that “the Court neglected the debate concerning abortion in Poland”.

14. The Court’s case-law on the subject has become incoherent as a result of the
judgment of 20 March 2007. In its earlier case-law the Court found that the question of
admissibility of abortion does not fall within its jurisdiction, there being no consensus on this issue
between the States Parties to the Convention, and the States being autonomous in their regulation
of the subject matter. However, in its judgment in the case of Tysigc v. Poland the Court took a
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different approach, making it thus necessary for the Grand Chamber to state clearly and decisively
what the Court’s position is on this matter.

15. Moreover, less than one year ago the Fourth Section of the Court, which has rendered
the judgment in the case of Tysiqc v. Poland, adopted the decision as to the admissibility of
the case of D. v. Ireland of 27 June 2006 (application no. 26499/02), wherein an approach was
taken that appears to contradict the one presented in the case at hand. In the Irish case, a
woman expecting twins, who already had two children, was told by doctors after the 14" week of
gestation that one foetus had stopped developing in the 8" week and that the other was affected by
a chromosome anomaly that is incompatible with life. The applicant travelled to England for the
abortion, because in Ireland the law only allows a pregnancy to be terminated if it endangers the
life (and not the health) of the woman. She subsequently appealed to the European Court, stating
that Irish law contravened Articles 8, 13 and 14 of the Convention. The Fourth Section declared
the application to be inadmissible due to the applicant’s failure to exhaust the remedies available

in Ireland: faced with the refusal to carry out an abortion, she could have appealed to the High
Court and to the Supreme Court, but did not do so.

16. To justify its position in the case of D. v. Ireland the Section stated as follows: ,,[i]ndeed,
as argued by the [Irish] Government, the X case illustrated the potential of the constitutional courts
to develop the protection of individual rights by way of interpretation and the consequent
importance of providing those courts with the opportunity to do so: this is particularly the case
when the central issue is a novel one, requiring a complex and sensitive balancing of equal rights
to life [mother and foetus] and demanding a delicate analysis of country-specific values and
morals” (§90). The Government agree with this reasoning, being convinced that in the case of
Tysiqgc v. Poland the Convention should be interpreted in the light of the immanent collision

between the right of the mother to the protection of health and the unborn child’s right to life and
to the protection of its human dignity.

17. The factual circumstances of the present case were in many ways similar to those of the
D. v. Ireland case. In the case of Tysigc v. Poland the pregnant woman feared that her eyesight,
which had already deteriorated due to severe myopia, would be further damaged by the pregnancy
and subsequent delivery. Under the applicable Polish law a pregnancy can be terminated provided
that at least one doctor specialising in the disease that could be aggravated by the pregnancy issues
the appropriate certificate. However, none of the specialists (three ophthalmologists and a
gynaecologist) who examined the applicant were able to confirm her fears. The only doctor who
challenged the diagnosis of the applicant’s health condition had been the general practitioner,
whose opinion was of no legal significance under Polish law. For this reason the gynaecologist,
whom the applicant had requested to perform the abortion, refused to terminate the pregnancy on
the basis of an opinion issued by the general practitioner, but scheduled the applicant for another
appointment. However, she never appeared for consultation — neither on the scheduled date nor at
a later time. As a result, the pregnancy was not terminated. Several months after the delivery the
applicant’s eyesight deteriorated. In the applicant’s view this had been a direct effect of the refusal
to perform an abortion. The applicant did not have recourse to all the available domestic remedies,
but limited herself to lodging a criminal complaint against the doctor who had refused to certify
the existence of the precondition for terminating pregnancy. However, contrary to the applicant’s
assertions, after a thorough consideration by a panel of three medical experts (an ophthalmologist,
gynaecologist and a specialist in forensic medicine) of the medical examinations performed on the
applicant, it was established that the aggravation of the applicant’s disease had not been caused by
the pregnancy and delivery. Hence, the applicant had not been deprived of the possibility of
terminating the pregnancy, since such a possibility never existed in her case. Her pregnancy did
not pose a threat to her health, and her eyesight deteriorated for other reasons.



18. In the present case the Fourth Section of the Court adopted a different approach than in the
case of D. v. Ireland. Admittedly, the Section stated that “it is not the Court's task in the present
case to examine whether the Convention guarantees a right to have an abortion” (§104).
Nevertheless, some findings of the judgment of 20 March 2007 openly contradict this assertion.
The Court based its reasoning on the assumption that “[o]nce the legislature decides to allow
abortion, it must not structure its legal framework in a way which would limit real possibilities to
obtain it” (§ 116). In the same paragraph the Section spoke of a “chilling effect” with reference to
the possibility of performing abortion, this term having hitherto been used in connection with
fundamental rights: “legal prohibition on abortion, taken together with the risk of their incurring
criminal responsibility [...] can well have a chilling effect on doctors when deciding whether the
requirements of legal abortion are met in an individual case. The provisions regulating the
availability of lawful abortion should be formulated in such a way as to alleviate this effect”. The
Fourth Section subsequently found that there had been a violation of Article 8 of the Convention,
stressing that “it has not been demonstrated that Polish law as applied to the applicant's case

contained any effective mechanisms capable of determining whether the conditions for obtaining a
lawful abortion had been met in her case” (§ 124).

19. The Court perceived the case at issue from a rather unusual perspective. The Government
note the Court’s statement, whereby: “the State regulations on abortion relate to the traditional
balancing of privacy and the public interest” (§ 107). This approach is inconsistent with the
Court’s earlier case-law on the subject. In its decision as to the admissibility of the case
D. v. Ireland the Court found that the domestic regulations and practice relating to abortion
should be evaluated in the light of the immanent collision between the equal rights of a
mother and those of an unborn child (§ 90). Also in the case of Boso v. Italy (application
no. 50490/99) the Court made reference to the balance struck between “on the one hand, the need
to ensure protection of the foetus and, on the other, the woman’s interests”.

20. The judgment in the case of Tysigc v. Poland seems to be based on assumptions that are
entirely different from those made in the case of D. v. Ireland. The difference between the two
cases is made all the more clear by the fact that Irish law is more restrictive than Polish law.

However, Polish law is very similar — within the scope in which a violation of the Convention was
found — to the legislation in force in many other European States.

21. The great significance of the present case was noticed by the Fourth Section of the Court
itself: “[t]he Court is further of the view that the Convention issues involved in the case were also
of considerable novelty and complexity” (§ 159).

22. The judgment of 20 March 2007, adopted by a majority of votes, has raised controversies

amongst the judges themselves, which is demonstrated by the separate opinion of Judge Bonello
and the dissenting opinion of Judge Borrego Borrego.

23. The Government are of the view that the above-mentioned reasons are of an
exceptional nature and comply with the criteria laid down in Article 43 of the Convention.

2. Inadmissibility of the application due to the non-exhaustion of the available
domestic remedies (Article 35 § 1 of the Convention)

24. The Court joined the examination of the question of exhaustion of domestic remedies to
the merits of the case, stating that “it cannot therefore be said that, by putting in place legal
remedies which make it possible to establish liability on the part of medical staff, the Polish State
complied with the positive obligations to safeguard the applicant's right to respect for her private
life in the context of a controversy as to whether she was entitled to a therapeutic abortion™



(§ 128). Hence, the Court’s decision on exempting the applicant from the duty to exhaust the
domestic remedies and on granting the application were based on the same grounds (§ 129).

25. In the Government’s opinion such an approach shows error of judgment. As is well
known, the alleged violation of the Convention supposedly resulted from the lack of a review
procedure for medical diagnoses concerning the existence of preconditions for the termination of
pregnancy. It is thus only natural that before it is established whether the said lack of a review
procedure constitutes a breach of the Convention, the domestic remedies should be exhausted, so
as to provide the State with the possibility of redressing the violation, i.e. removing the defects of
the national regulations. Hence, the question of whether “preventive” control is more effective
than compensatory liability, in relation to the inability to perform an abortion, is of no importance.
In accordance with the Court’s case law, the applicant should have filed a constitutional complaint
with the Constitutional Court, relying on the argument that the 1993 Act is incomplete to the
extent established by the Court in its judgment of 20 March 2007 (Szott-Medyriska v. Poland,
application no. 47414/99 ). Filing a constitutional complaint would have been possible following
the initiation of compensation proceedings in connection with a defective normative act. However,
as opposed to the D. v. Ireland case, the Court did not consider in the case at hand the issue

of exhaustion of domestic remedies with regard to the possibility of lodging a constitutional
complaint.

26. The applicant also failed to have recourse to the possibility of obtaining compensation
pursuant to Articles 19 and 19a of Law of 30 August 1991 on medical health boards. On the basis
of these provisions she could have claimed compensation, arguing that the general practitioner had
allegedly gone beyond her powers by providing her with erroneous information as regards the
threats to her health and issuing her a certificate for the termination of pregnancy despite the fact
that she was not authorised thereto, these circumstances being supposedly the source of her fears
(see § 52 and § 54 of the motion for referral). It needs to be stressed that the criminal proceedings
had an entirely different subject, i.e. the issue of the deterioration of the applicant’s eyesight. No
judgments have thus been delivered in Poland dealing with the applicant’s fears in connection with
her pregnancy.

3. Inapplicability of Article 8 of the Convention

27. In § 105 of the judgment the Fourth Section of the Court stated as follows: ,,it is not
disputed between the parties that Article 8 is applicable to the circumstances of the case and that it
relates to the applicant's right to respect for her private life”. The Court next referred to the case of
Bruggeman and Scheuten v. Germany (report of the Commission of 12 July 1977, application
no. 6959/75): “legislation regulating the interruption of pregnancy touches upon the sphere of

private life, since whenever a woman is pregnant her private life becomes closely connected with
the developing foetus” (§ 106).

28. The Government wish to object at this point to the cited reasoning. Both the Government,
and third parties (non-governmental organisations), have expressed their doubts about the
application of Article 8 of the Convention in the case at hand (see § 102 of the judgment). It also
needs to be noted that while making a reference to the case of Bruggeman and Scheuten the Court
disregarded the context in which the statement cited by it had been made, and which seems to
have had a meaning that was quite different from the one suggested by the Court: “[hJowever,
pregnancy cannot be said to pertain uniquely to the sphere of private life. Whenever a
woman is pregnant her private life becomes closely connected with the developing foetus”
(§ 59). The Commission next confirmed this view by stating that “not every regulation of the
termination of unwanted pregnancies constitutes an interference with the right to respect for the
private life of the mother. Art. 8(1) cannot be interpreted as meaning that pregnancy and its



termination are, as a principle, solely a matter of the private life of the mother” (§ 61). Summing
up the Commission found as follows: “There is no evidence that it was the intention of the Parties
to the Convention to bind themselves in favour of any particular solution under discussion [...]
which was not yet under public discussion at the time the Convention was drafted and adopted”

(§ 64).

29. In the view of the Government, the present case is not related to a sphere that is covered by
Article 8 § 1 of the Convention. As a result, the Polish State was under no positive obligation,
unlike what was suggested by the Court (§§ 107 and 110), which — bearing in mind the subject of
the present case — would have to have amounted to the obligation to grant access to abortion or
provide any particular procedure for the performance of an abortion.

4. Compliance with Article 8 of the Convention

30. Although the Government are convinced that Article 8 of the Convention is not
applicable to the present case (see the reasoning above), should the Court find otherwise the

Government submit that in any case there has been no violation of Article 8 of the
Convention in the present case.

31. The guarantees provided for in Article 8 § 2 of the Convention also do not oblige the States
Parties to the Convention to eliminate the so-called “chilling effect”( § 116 of the judgment), as a
result of which doctors are supposedly dissuaded from issuing certificates permitting the
termination of pregnancy. Due to the conflicting interests of the pregnant woman and the unborn
child one can just as well speak of a “chilling effect” in the case where doctors are discouraged
from issuing the said certificates and in the case (if the perspective of the unborn child is to be
taken into consideration) where they are encouraged, or even compelled, thereto. The States
Parties are nevertheless autonomous in deciding on the direction to be taken in situations that are
dubious from a medical point of view. The Fourth Section of the Court seems to expect that
the Contracting Parties adopt such legislation concerning the admissibility of abortion which
would be based on the principle of in dubio pro libertatem, pursuant to which the termination
of pregnancy would be possible even in dubious situations. However, the Polish
constitutional order is based on entirely different assumptions and relies on the principle of

in dubio pro vita humana. In the Government’s opinion, the Convention provides no grounds for
challenging the latter principle.

32. For the same reasons the Government also disagrees with the Court’s position that “once
the legislature decides to allow abortion, it must not structure its legal framework in a way which
would limit real possibilities to obtain it” (§116). If one were to accept this assertion, the States
Parties would have to be faced with the dilemma whether to entirely ban abortion or to treat it as a
“right” which should be enforced effectively and unconditionally. However, even when the
termination of pregnancy is in certain cases permitted, this does not predetermine the question of
how the admissibility of abortion shall be perceived — whether as a right or merely as a
precondition excluding the illegality of a doctor’s action. In the Polish legal order the admissibility
of abortion constitutes an exception from the principle of protection of life. As a result of
accepting such a model the regulations concerning the possibility of terminating pregnancy are
interpreted in the light of the principle of exceptiones non sunt extendendae. The Polish legal
system is in this respect similar to the model that has been adopted by the Federal Republic of
Germany, where the admissibility of abortion amounts to the constitutional exclusion of the
illegality of an otherwise illegal action (,,Rechtsfertigugnsgrund”, see the judgment of the German
Federal Constitutional Court of 28 May 1993, BVerfGE 88, p. 203 ef seq.). In the situation where
the possibility of terminating pregnancy functions merely as an exceptional exclusion of the
illegality of an action, the lawmaker can — as opposed to what was found by the Court — create a



legal framework that will minimise access to abortion and protect human life to the greatest extent
possible. The above is a direct implementation of the assumptions on which the Polish
Constitution is based, seeing that, in the light of the constitutional protection of life, abortion is not
an option that is favoured by the Polish legal system, even in the case of a collision between the
life of a child and other values. It needs to be stressed at this point that it does not follow from the
Convention in any way that the States Parties have a duty either to guarantee a “right to abortion”
or recognise abortion as legal within certain boundaries. Also the Court did not find — whether in

the judgment of 20 March 2007 or in its other judgments and decisions on this subject matter —
that such obligations rest with the State Parties.

33. At the same time, it needs to be stressed that the question of determining how the
procedures leading to the termination of pregnancy shall function cannot be separated from
the issue of the preconditions for the admissibility of abortion themselves. The “legal
framework” defines the scope in which the “legislature decides to allow abortion”. The scope of
the permitted abortion and its social effect depend on many factors, which cannot simply be
divided into substantive and procedural ones (e.g. quotas on the number of abortions that can be
performed by a given physician or facility within a particular period of time or in proportion to
other medical operations — this is the case in France and Italy; geographical restriction in the sense
that the pregnant woman can for example only terminate the pregnancy in the area in which she
resides — this is the case in Canada, and to some extent in Sweden; compulsory consultations

aimed at dissuading the mother from terminating the pregnancy — this is the case is Germany;
medical record keeping requirements, efc. ).

34. For the reasons stated above it cannot be asserted that Article 8 includes the guarantee to
establish “preventive” procedures for the termination of pregnancy. The Government cannot agree
with the Court where it discredits the civil law remedy on the grounds that it was “solely of a
retroactive and compensatory character” (§ 125). The question of choosing between “preventive”
or “retroactive” measures is dependent on the acceptance of the assumptions concerning the
existence of a conflict between the rights of the mother and the unborn child. The Government
would once again like to stress at this point that the issue of admissibility of abortion must be
considered in the light of the immanent collision between the rights of the mother to protection of
health and the unborn child’s right to life and to protection of its human dignity.

35. Due to the specific nature of the above-mentioned conflict in the Government’s view the
Convention does not impose on the States Parties the obligation to permit abortion for medical
reasons. 4 fortiori Article 8 of the Convention does not prohibit States to introduce limitations as
regards the contestation of medical diagnoses on the existence of preconditions for termination of
pregnancy. One cannot speak of a breach of Article 8 all the more in the situation where the
possibility of challenging the above findings is not excluded altogether, but only postponed until
the time after delivery (in the scope of criminal responsibility, as well as civil and disciplinary
liability). The Government thus oppose any preference made by the Court for “preventive”
measures, being of the opinion that such a preference is doomed to be arbitrary.

36. The Government wish to note that if one were to accept the position of the Fourth Section
of the Court, this would either lead to the elimination of the possibility of terminating pregnancy
for medical reasons or lower the standard of protection of unborn children which is in force in
countries that do not have the regulations that are being proposed by the Court. It is clear that a
possible “appeal” from a medical opinion would be initiated by a woman wishing to terminate her
pregnancy. An erroneous diagnosis could thus be changed only to the detriment of the unborn

child. In the Government’s opinion, Article 8 § 1 of the Convention does not provide the necessary
grounds for introducing such an inequality.

37. The Government also disagree with the Court’s reference to the judgment in the case of
Storck v. Germany of 16 June 2005 (application no. 61603/00): “retrospective measures alone are






